As society increasingly faces governance challenges at all levels, there is a growing recognition of the need to take a longer term and more systemic view of fiduciary obligations. We begin this article with a summary discussion of how fiduciary duties have developed and been applied in the pension fund context. We then review the efforts of the Supreme Court of Canada to develop a broader conceptual framework for fiduciary duties and consider steps that might be taken to address and mitigate liability in respect of these duties in the context of pension fund administration. We conclude by considering the trajectory of the law and how it appears to be positioning fiduciaries with public responsibilities and, in doing so, could alter legal and governance precepts.
Au fur et à mesure que les défis auxquels est confrontée la société en matière de gouvernance croissent, et ce, à tous les niveaux, il paraît de plus en plus évident qu'il faut favoriser une perspective plus systémique et à plus long terme à l'égard des obligations fiduciaires. Les auteurs débutent cet article en faisant une brève analyse de l'évolution des obligations fiduciaires et de leur application dans le contexte des fonds de pension. Ils examinent ensuite les efforts qu'a su faire la Cour suprême du Canada en vue d'élargir le cadre théorique des obligations fiduciaires et d'établir une démarche à suivre afin de régler et de mitiger la question de leur responsabilité en ce qui a trait à ces obligations dans le cadre de l'administration des fonds de pension. Les auteurs concluent en examinant le parcours du droit et la leçon dont il semble imposer aux fiduciaires des responsabilités publiques, ce qui pourrait avoir comme effet de modifier les préceptes du droit et de la gouvernance.

Introduction
Fiduciary duty is a dynamic concept -one that has responded to changing contexts and world views but is firmly rooted in clear and enduring legal * Osgoode Hall Law School and Schulich School of Business; Partner, Stikeman Elliott LLP.
principles. As society increasingly faces governance challenges at all levels, there is a growing recognition of the need to take a longer term and more systemic view of fiduciary obligations, notwithstanding strong incentives to the contrary. This need is particularly acute in the financial services sector where, even as there has been a dramatic growth in reliance upon financial intermediaries (such as pension funds, sovereign wealth funds and other institutional investors) and a growing recognition of the exposure of such intermediaries to systemic and extra-financial risks, competencies and incentives remain severely misaligned.
Technology and innovation have fueled increased complexity in financial flows and instruments. This has led to increased reliance on a longer and more conflicted chain of service providers and increased market volatility. 1 A recent survey of European pension fund executives and asset managers concluded that "there is a widespread perception in the pension world that the investment industry is perverse in one crucial sense: its food chain operates in reverse, with service providers at the top and clients at the bottom. Agents fare better than principals." 2 Any system built on a mismatch between expectations and outcomes is inherently problematic.
In the pension sector, 3 Canada is uniquely positioned to inform the evolution of fiduciary standards as a legal response to these concerns for a number of reasons. For one, it "punches above its weight" in respect of the framework for public pension fund management. Indeed, the "Canada model" of pension management and delivery -which is based on a recognition that size, costs, and governance matter 4 -has gained international prominence for its effectiveness and efficiency. 5 Canada is 164 [Vol. While much of the research in this area has focused on pension funds to the exclusion of other financial institutions, the key issues are generic and interrelated; see e.g. John Kay, The Kay Review of UK Equity Markets and Long-Term Decision Making: Final Report, online: (2012) Kay Review <www.bis.gov.uk/assets/biscore/business-law /docs /k/12-917-kay-review-of-equity-markets-final-report>. Kay recommends that fiduciary standards be applied to "all relationships in the investment chain which involve discretion over the investment of others or advice on investment decisions" and that these obligations "should not be capable of being contractually overridden;" see ibid at 13. 
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also unique in that its courts (the Supreme Court of Canada in particular) have focused over an extended period of time (and in a variety of contexts) on developing a coherent view of the nature of fiduciary relationships and the consequences thereof. In doing so, they have extended the scope for fiduciary duties and consequential remedies.
We begin this article with a summary discussion of fiduciary duties as they have developed and been applied in the pension fund context. We then review the efforts of the Supreme Court of Canada to develop a broader conceptual framework for fiduciary duties. Having outlined theories of liability that have arisen from this effort, we consider, in the context of pension fund administration, steps that might be taken to address and mitigate liability in respect of these duties.
We conclude by considering the trajectory of the law -why fiduciaries are increasingly required to look beyond the immediate imperatives of the market (at least as they seem at the time) towards longer-term, systemic concerns, such as intergenerational equity and sustainable development. This trajectory appears to be positioning fiduciaries with public responsibilities and, in doing so, could alter legal and governance precepts.
The Evolving Obligations of Pension Fund Trustees
Pension trustees are subject to fiduciary obligations under common law and pension regulation. These include duties of care, 6 loyalty to the interests of beneficiaries, and obedience to the purposes of the fund. 7 Unlike corporate law (where directors' duties are to act in the best interests of the corporation as a whole), trustees' duties are to individual beneficiaries.
Fiduciary law is not static, nor, in the context of trusts, is it tied to a particular investment theory. 8 It has proven to be a remarkably flexible set 165 2012] 6 We recognize that there is a distinction between the duties owed by fiduciaries and the duties owed by trustees, who are a species of fiduciary. We do, however, take the position that the duty of care, far from being a duty unique to trust law, pervades most of fiduciary law; see infra notes 78-83 and accompanying discussion.
In contrast, this language was revised in 2008 to assert that:
Fiduciaries may never subordinate the economic interests of the plan to unrelated objectives, and may not select investments on the basis of any factor outside the economic interest of the plan except in very limited circumstances …. 21 Modern portfolio theory, in addition to prescribing a portfolio-level approach to investment, holds that price is the best guide to value, on the assumption that markets efficiently incorporate all available information about value (the efficient market hypothesis). Events of the last decade have challenged the narrow application of the efficient market hypothesis (and, as a result, the use of modern portfolio theory) as the basis for prudent investment and risk management practices, along with the legal 167 2012] framework that recommends pension fiduciaries adhere to this theory. For example, it is now broadly accepted that most funds' returns come from general exposure to the market (beta) rather than seeking market benchmark out-performance strategies (alpha). 22 This makes systemic market factors more critical to fiduciary responsibility.
There is also a growing recognition that "investment choice, like other life choices, is being re-tuned to a shorter wave-length," leading to irrational investment decisions -particularly with respect to projects of longer duration, which often yield the highest private (and social) returns. 23 Even before the 2008 financial crisis, a joint study by two leading investment and business organizations found:
The obsession with short-term results by investors, asset management firms, and corporate managers collectively leads to the unintended consequences of destroying long-term value, decreasing market efficiency, reducing investment returns and impeding efforts to strengthen corporate governance. 24
Pension fiduciaries are increasingly expected to consider questions of future value, rather than simply considering market price. Aside from the hazards of market volatility, they are expected "to assess the impact of their investment decisions on others, including generations to come," with all the uncertainties so entailed. 25 There is a growing recognition that risk management for pension funds extends well beyond that which is captured by market benchmarks, requiring consideration of market integrity, systemic risks, governance risks, advisor risks and the like. 26 
168
[Vol. 91 22 Roger Ibbotson, "The Importance of Asset Allocation" (2010) 66 Financial Analysts J 18. While this concept is widely embraced by academics and market professionals, there remains a significant gap in practice. We suspect that many pension trustees would be hard pressed to explain the difference between alpha and beta in this context and that most continue to assess their managers in relation to benchmarks. 
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The manner in which undue focus on the duty of care (discussed below) as a liability mitigation strategy has created market volatility and undermined sustainable wealth creation has been documented elsewhere. 27 In brief, the obsession with not underperforming the market has been driven, in part, by this duty (one can't be faulted for "buying the market," and cutting costs to help portfolio performance). While frequently characterized as long-term investing, this has been more accurately described as "perpetual investors making short-term investments forever." 28 It can lead to herding behavior and a short-term bias that amplifies the volatility created by speculators and high frequency traders, who are left to set market prices.
To the extent that current governance frameworks fail to facilitate a smooth transition in the pricing of systemic risk and other externalities, there are likely to be inflection points that trigger rapid re-pricing, with severe consequences for various types of assets (for example, when a realistic price is placed on carbon emissions). To take some recent examples, what rationale could there be for investing in gun (or tobacco) manufacturers other than a belief that society will not act to address the costs such enterprises impose on others? Pension trustees should be considering ways to mitigate consequential risks. 29 Our thesis is that a renewed focus on the duty of loyalty (including responsibility for the oversight of supply-chain conflicts of interest, precautionary risk management, inter-generational impartiality and the incorporation of sustainability factors into investment management processes) would facilitate addressing these concerns.
Mapping Fiduciary Duties: The Supreme Court of Canada's Heroic Quest
To determine the relevance of the duty of loyalty, it is first necessary to examine the principles and purposes that have motivated its development, together with the broader development of fiduciary law. Common law courts have tended to sidestep this approach; relying on the assumption 169 2012] metlife .com/assets/institutional/services/cbf/retirement/MetLife-2012-Pension-Risk -Behavior-Index-exp0213.pdf>. 
29
Wilder and Curnow, supra note 8 at 8. THE CANADIAN BAR REVIEW (explicit or implied) that no principled basis for fiduciary law exists, they have adopted a category-based approach, under which relationships are recognized as fiduciary if they fall within, or sufficiently resemble historically recognized categories of fiduciary relationships. 30 The Supreme Court of Canada has been an exception, showing unusual ambition in a protracted and deliberate effort to develop a broad conceptual framework for fiduciary duties. 31 The Court's singular focus and unique perspective on fiduciary duties can be traced to its need to address Crown liability to Aboriginal peoples. In Guerin v The Queen, 32 the Court recognized a new class of fiduciary relationship between the Crown and Aboriginal peoples, under which the Crown could be liable as a fiduciary for encroachments on Aboriginal rights. In so doing, the Court rejected a category-based approach to fiduciary law, stating that "[i]t is the nature of the relationship, not the specific category of actor involved that gives rise to the fiduciary duty." 33 The Court went on to state that a relationship is fiduciary in nature where one party (the fiduciary) has discretionary power over the interests of another (the beneficiary), and is obligated to use that power to serve the best interests of the other party. 34 Fiduciary law aims to ensure that fiduciaries act in accordance with this obligation. 35 In Hodgkinson v Simms, 36 the Court offered two related justifications for regulating the use of fiduciary power. First, fiduciary law compensates for beneficiaries' inherent vulnerability to abuse of power by fiduciaries. Because of the often highly specialized nature of fiduciary services, beneficiaries cannot meaningfully monitor the fiduciary's work and must trust the fiduciary to exercise care and look after their best interests. 37 Such a relationship, the Court noted, cannot be "characterized by a dynamic of mutual autonomy," and for this reason, "the marketplace cannot always set the rules." 38 Instead, fiduciary law imposes a higher standard, rooted in norms of loyalty and good faith, to protect clients' interests. 39 In protecting the interests of individual clients, the Court added, fiduciary law also seeks to protect the interests of the public as a whole. 40 The Court noted that fiduciary services, which range from medicine, to lawyering, to financial advice, are vital to our economy and society at large. But individuals will not trust fiduciaries with their health or property, or to provide other specialized advice, unless they have reason to be confident that fiduciaries will not abuse this trust. 41 This provides the second and principal justification for fiduciary law: to bolster public confidence in fiduciary services, and thus secure the 171 2012] Ibid.
40
Ibid.
41
Ibid. Beneficiaries' attitude towards fiduciaries can be expressed as "trust but verify." Though some have argued that the idea that beneficiaries should verify fiduciaries' loyalty is inimical to the idea of trust, some authors have managed to resolve this contradiction. See Richard Holton, "Fiduciary Relations and the Nature of Trust" (2011) 91 BU L Rev 991 at 992 ("In general, to trust is not to believe in performance; it is to act as if one believed. But the action-as-if can be partial. Indeed, it is almost bound to be partial. ... In particular, whilst trusting, it may be rational to verify that one will not be let down. Thus, the action-as-if only extends so far"); Tamar Frankel, Fiduciary Law (New York: Oxford University Press, 2011) at xvi [Frankel, Fiduciary Law] ("The Russian proverb 'Trust but verify' is self-contradictory but true. People compare the cost of trusting and relying on others with the cost of verification").
economic and social welfare these services promise, by "reinforc[ing] the integrity of [the] social institutions and enterprises" though which fiduciaries provide their services. 42 The Court's definition of the nature of the fiduciary relationship, and its justifications for the imposition of fiduciary duties, draws from the work of scholars from Canada and abroad. 43 For instance, in defining the social purpose of fiduciary duties, the Court relied heavily on scholarship chronicling the rise of the "fiduciary society." 44 The central aspect of a fiduciary society is a high degree of specialization in the professions. 45 Specialization is intended to spur knowledge creation and generate wealth for individuals and society as a whole. 46 Specialization also makes us more interdependent -it requires us to trust and rely on the expertise and services of strangers. 47 Lawyers rely on 172 [Vol. 91 42 Hodgkinson, ibid.
43
The concept of a fiduciary relationship as one involving the exercise of discretionary power, coupled with an obligation to use that power in the interests of the fiduciary, as well as the idea that fiduciary law operates to protect vulnerable beneficiaries from the abuse of fiduciary power, had already been well-developed prior to Guerin, and continues to reflect current scholarly views. See e.g. Ernest J Weinrib, "The Fiduciary Obligation" (1976) 25 UTLJ 1 at 4-5 ("the fiduciary must have scope for the exercise of discretion, and, second, this discretion must be capable of affecting the legal position of the principal … [t]he wide leeway afforded to the fiduciary to affect the legal position of the principal in effect puts the latter at the mercy of the former, and necessitates the existence of a legal device which will induce the fiduciary to use his power beneficently"); PD Finn, The Fiduciary Obligation (Sydney: The Law Book Co, 1977) at 3 (defining fiduciaries as "a class of persons who, having been entrusted with powers for another's benefit, are under a general equitable obligation when dealing with those powers, to act honestly in what they consider to be that other's interests"). See also Ibid. See also Weinrib, supra note 43 at 11 ("[a] sophisticated industrial and commercial society requires that its members be integrated rather than autonomously self-sufficient"). 
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doctors for medical care, who in turn rely on financial advisors to invest their savings, and so the cycle goes. The rise of the fiduciary society, in this sense, is a classic nonzero-sum game, where every player can benefit, but only so long as these players co-operate with one another. 48 If fiduciaries breach their duties, and beneficiaries lose trust in fiduciary services and sever their relationships with fiduciaries, the game fails and everyone loses. The recent financial crisis demonstrates the scale of the costs of noncooperation, and how these costs are likely to continue to grow as financial flows and instruments become more complex. 49 The Court's understanding that fiduciaries serve a public purpose, and its belief that fiduciary law should therefore respond to changing social needs, has led it to adopt a dynamic approach to determining (a) when fiduciary obligations arise and (b) the nature and scope of these obligations.
Though other common law jurisdictions have not explicitly adopted the Supreme Court's approach, it has been argued that some of these courts have been motivated by similar considerations. 50 The Court's focus on the public interests served by fiduciaries also reflects approaches taken by civil law jurisdictions with respect to fiduciary-like duties. 51 As such, the Court's reasoning, through an extended series of decisions, provides guidance as to the likely course of fiduciary law. Due to its focus on evolving public interests and needs, the Court's work is highly relevant to pension trustees, a class of fiduciary that will need to grapple with considerable social and institutional challenges in the coming years. 
A) When Fiduciary Obligations Arise
The Court's test for determining whether fiduciary obligations arise flows from its definition of the nature of the fiduciary relationship. It has held that there are two necessary elements to a fiduciary relationship: (1) the beneficiary must be vulnerable to the discretionary power of the fiduciary, and (2) the fiduciary must be subject to an undertaking to exercise this discretionary power in the best interests of the beneficiary. 52 The existence of these elements hinges on the "reasonable expectations" of the parties to the relationship -the extent to which an alleged beneficiary reasonably expects loyal conduct from the fiduciary, and the extent to which an alleged fiduciary could reasonably have expected to be bound by duties of loyalty and care. 53 Fiduciary law's concern with the beneficiary's "inherent vulnerability to exploitative exercise of discretionary power by the fiduciary" 54 reflects equity's broad objective of "protect[ing] vulnerable parties in transactions with others," which it seeks to achieve through the combined effect of fiduciary law and the doctrines of undue influence and unconscionability. 55 In Frame v Smith, 56 Wilson J identified three hallmarks of a relationship of vulnerability:
(1) The fiduciary has scope for the exercise of some discretion or power.
(2) The fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary's legal or practical interests. (3) The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power. 57 174 [Vol. 91
52
Elder Advocates, supra note 33 at paras 27-36.
53
Hodgkinson, supra note 36 at 412 (noting that fiduciary relationships turn on the "reasonable expectations of the parties" [emphasis added]); Galambos, supra note 34 at para 76 (noting that the reasonable expectations of one party alone will not in themselves give rise to a fiduciary relationship). This diverges from the approach advocated by some scholars, who argue that the reasonable expectations of the beneficiary should be sufficient to ground a fiduciary relationship; see e.g. DeMott, "Breach of Fiduciary Duty," supra note 43 at 936 ("The defining or determining criterion should be whether the plaintiff (or claimed beneficiary of a fiduciary duty) would be justified in expecting loyal conduct on the part of an actor and whether the actor's conduct contravened that expectation"). 54 Miller, supra note 30 at 281. 
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The extent to which a beneficiary is "peculiarly vulnerable to or at the mercy of" the fiduciary will depend on the extent to which the beneficiary reasonably expected that the fiduciary would act in his or her interests. Such a reasonable expectation leads beneficiaries to limit the extent to which they monitor the fiduciary's activities, or, where the fiduciary is an advisor, to accept a fiduciary's advice without closely scrutinizing it. The extent to which a beneficiary's expectation of loyal conduct is reasonable will depend on "factors such as trust, confidence, complexity of subject matter, and community or industry standards." 58 In Burke v Hudson's Bay Co, 59 the Court concluded that a pension plan administrator and a pension's plan members and beneficiaries have a relationship with these characteristics, as a plan administrator has "wide discretion with respect to [a] pension plan, which it could exercise unilaterally and which could affect the interests of the [plan members] and to which exercise of discretion the [plan members] were vulnerable." 60 Vulnerability alone, however, is not sufficient to establish a relationship as fiduciary in nature. The fiduciary must also be under an undertaking to use its discretionary power to serve the best interests of the beneficiary. 61 The undertaking provides a basis on which the fiduciary could reasonably have expected to be bound to act with loyalty to a beneficiary's best interests and with reasonable care, diligence and skill.
To give rise to such a reasonable expectation, however, this undertaking generally must be made to a defined person or class of persons 62 and relate to a legal or substantial practical interest of the beneficiary. 63 175 2012] Non-economic interests, including "fundamental human and personal interests," can meet this threshold; this sets Canada apart from other common law jurisdictions, such as Australia. See Norberg, supra note 61 at 276-77; Miller, supra note 30 at 275-76.
In the case of pension plan administrators, the undertaking generally arises by agreement, as set out in the plan documentation. 64 An undertaking may also derive from a statute or a unilateral undertaking of the fiduciary. 65 An undertaking may be express or implied. 66 For example, an implicit undertaking arises when a person entrusts an advisor with information or seeks "advice in circumstances that confer a source of power," 67 so long as the advisor can be reasonably expected to counsel the "advised party as to how his interests will or might best be served." 68 The undertaking is central to a fiduciary obligation both because it establishes that the fiduciary could reasonably have expected that he or she would be bound to act with loyalty and care, and because it defines the scope of the fiduciary's obligations to act in this manner.
For instance, an employer that has also undertaken to act as a pension plan administrator has been held to wear "two hats." 69 When administering and investing the plan funds, the employer is using powers delegated to it as an administrator under the plan documentation, and thus owes fiduciary duties to plan members and beneficiaries. But when amending the plan, the employer is acting in its own capacity as employer and thus generally owes no fiduciary duties. 70 However, a court will not allow a fiduciary to escape its fiduciary obligations through technicalities -for instance, where an employer/ administrator uses its powers as an employer in a way that 176 [Vol. 91 Guerin, supra note 30 at 384.
66
Ibid at 384. 67 Galambos, supra note 34 at para 84.
68
Such a reasonable expectation will likely arise where and "the advisor would be expected both to be disinterested, save for his remuneration, and to be free of adverse responsibilities;" see PD Finn, "The Fiduciary Principle" in TG Youdan, ed, Equity, Fiduciaries and Trusts (Toronto: Carswell, 1989) 1 at 50-51, cited in Hodgkinson, supra note 34. 
70
Imperial Oil, ibid. The plan documentation sets out the contexts in which the administrator is acting as administrator and thus subject to the duty of loyalty.
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endangers the beneficiaries' existing interests in the plan, that employer will likely be held to a fiduciary standard. 71 
B) Nature and Scope of the Duties
Values of trust and loyalty, shaped by "reasonable expectations," form the basis of the broad fiduciary standards set by the Court. 72 Hence, fiduciary duties are open-textured. 73 It has been said that these standards are too vague to give meaningful guidance to fiduciaries. 74 They do, however, help fiduciary law achieve its objective of instilling confidence in fiduciary services in two ways. First, open-textured standards can be more easily adapted to changing social needs. Second, by refusing to set bright line standards for fiduciary conduct, these standards ideally encourage fiduciaries to err on the side of caution, holding themselves to higher standards as a means of avoiding liability. 75 The two primary duties flowing from the concept of the fiduciary relationship developed by the Supreme Court of Canada are the duties of care and loyalty. 76 Below, we describe their nature, their scope, and their relationship to the concept of fiduciary duties developed by the Court. Even those components of fiduciary duties that might be seen as relatively stable bright-line rules, such as the rule against conflicts, have been adapted over time to respond to changing social needs; see Finn, supra note 43 at 4. A standard that is opentextured is not capable of precise definition. Instead, courts give them meaning by applying them to specific fact scenarios, drawing from the political and social culture in which these standards operate. Examples of open-textured standards may include "due process," "fairness," and "reasonable expectations;" see HLA Hart, The Concept of Law (Oxford: Clarendon Press, 1961) at 131-32. 74 See e.g. infra note 90 and accompanying discussion. 75 Lawrence E Mitchell, "The Death of Fiduciary Duties in Close Corporations" (1990) 138 U Pa L Rev 1675 at 1696 ("[t]he very ambiguity of the language conveys its moral content as the court's refusal to set lines is designed to discourage marginal conduct by making it difficult for a fiduciary to determine the point at which self-serving conduct will be prohibited, and thus to encourage conduct well within the borders.") 
1) The Duty of Care
As in the United States, 77 the fiduciary's duty of care, skill and diligence has been held to be "at the heart of the fiduciary obligation" in Canada. 78 The rest of the common law world, most notably England and Wales, appears to be gradually moving towards adopting the same position. 79 That being said, a number of scholars and courts (at least historically) have argued that the duty of care is not a fiduciary duty, but a product of discrete areas of law governing specific categories of relationships, such as trust law and corporate law. 80 This difference in view may be a product of different views of the purposes of fiduciary law. If one defines fiduciary law's purpose as being solely to deter self-dealing by fiduciaries, 81 it is admittedly difficult to establish a logical connection between fiduciary obligations and a duty of care. But the Supreme Court of Canada has held that fiduciary law is intended to achieve the broader purpose of ensuring public confidence in social institutions. 82 One means of achieving this purpose is to protect beneficiaries from the "careless, inept, or inattentive" exercise of the fiduciary's discretionary power over the beneficiary. 83 It has also been argued that a fiduciary duty of care should not be recognized because it overlaps with the duties of care that apply in contract 178 [ Hodgkinson, supra note 36 at 422. See also Rotman, supra note 31 at 950-52, 961-69 (arguing that the same justification for the imposition of fiduciary duties applies in the United States). 83 Miller, supra note 29 at 284.
The Public Fiduciary: Emerging Themes in Canadian …
and tort law. 84 Yet these classes of duties are distinguishable. The tort or contract duty of care imposes only a negative obligation to avoid acts that cause reasonably foreseeable harm to the beneficiary of the duty. 85 The fiduciary duty of care, on the other hand, also imposes a positive obligation to exercise "diligence" in "determining whether and how to act upon [fiduciary] authority." 86 Furthermore, it requires the exercise of "skill," recognizing that fiduciary duties often arise because the fiduciary holds some special training or expertise. 87 The Court has summarized these positive and negative obligations in its requirement that a fiduciary exercise the same degree of care as "a person of ordinary prudence in managing his or her own affairs." 88 Miller, supra note 30 at 283. See also Rotman, supra note 31 at 959 (noting that fiduciary law "imposes strict duties consistent with the prescriptivism of equity, which stresses modes of behavior that are to be aspired to"); Julie Cassidy, "The Stolen Generation: Canadian and Australian Approaches to Fiduciary Duties" (2003) 34 Ottawa L Rev 175 at 207-209 ("a wealth of authority provides that equity does not merely impose proscriptive duties [requiring only that fiduciaries avoid certain activities], but also imposes positive duties on fiduciaries"). 87 Miller, ibid. This is not to suggest that, in the context of pension administration, trustees with general intelligence and independent judgement, coupled with a commitment to the interests of beneficiaries, cannot contribute effectively. Critics of the "prudent person" standard include the Ontario Expert Commission on Pensions, which was led by Professor Harry Arthurs. The Arthurs Report called the standard "very vague," adding that it failed even to "lay down at least the main principles involving investment decisions." 90 For instance, the prudent person standard does not make clear who bears the risk of liability when pension administrators delegate their responsibilities to consultants, advisors, and appraisers, a practice that is commonplace in today's investment environment. One of the foundations of fiduciary law is the idea that trustees will be deterred from abusing their powers when they know that they can be required to act "as if" they can be trusted by their beneficiaries. 91 This powerful constraint on self-serving conduct is weakened where various arm's length professionals are retained to fulfill investment functions in place of trustees and the duties of such delegates are left unclear. The longer the supply chain becomes, the greater the risk that a conflict of interest will arise. 92 Worse still, legal uncertainty creates perverse incentives for administrators to avoid liability by delegating responsibility, while the delegates in turn mitigate liability by contracting out of it, 93 by providing advice but not making final decisions, or by seeking indemnity. 94 The result of these actions "can be a circular system in which no one takes responsibility and the interests of agents trump those of pension beneficiaries." 95 See e.g. Joshua Getzler, "'As If,'" supra note 49 at 974. A trustee is required to act "as if" they can be trusted by surrendering any profits gained by abusing their discretionary power, in addition to compensating the beneficiary for any damages suffered. Thus, a fiduciary's scope of liability, and hence the power of fiduciary law as a deterrent, far exceeds the deterrents offered by tort and contract law, which focus solely on a plaintiff's actual losses rather than a defendant's gains. Hawley, Johnson and Waitzer, supra note 27 at 9.
95
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governing administrators' selection and monitoring of agents and subjecting agents to fiduciary duties, 96 several have not. 97 In response to this and other ambiguities arising from the prudent person standard, the Arthurs Report called for the replacement of the prudent person standard with a set of clear investment rules imposed by statute. 98 A similar approach was adopted in the UK Companies Act 2006, requiring corporate directors to have regard for the long-term consequences of their decisions, including their likely effects on stakeholders, the broader community, and the environment. 99 Reports have advocated similar guidance in the institutional investment context. 100 It should be recalled that, historically, the duty of care was addressed, in part, through the application of quantitative and qualitative investment restrictions -imposing constraints on risk-taking by trustees by requiring investment in "safe" securities. At least one author has suggested the reinstatement of similar barriers "to recover the public dimension of trust institutions" -serving society's financial needs fairly and effectively. 101 Even if these reforms are not implemented through statute, it is likely that they will influence the way in which courts interpret the prudent person standard. For instance, perhaps in recognition of the growing THE CANADIAN BAR REVIEW complexities of pension administration, and the emergence of a growing number of pension trustee education programs, 102 this standard has already been interpreted to suggest that trustees of a pension plan should possess adequate training to carry out their responsibilities. 103 It has also been held to require that they retain experts where necessary to help them make investment decisions, 104 that administrators ensure "that the … capital [of the plan] not be placed unduly at risk of loss," and "that the funds be invested in a way to generate a suitable rate of return." 105 The principle of diversification has been called "generally a good one to apply across a portfolio." 106 The most important point to take away is that the prudent person standard, like all aspects of the fiduciary relationship, is dynamic, and likely to be elaborated and adapted as necessary to meet changing social and economic challenges and expectations.
2) The Duty of Loyalty
We have outlined how, with the ascent of the efficient market hypothesis and modern portfolio theory, the standard of the duty of care became interpreted as a convenient benchmark (and liability shield) for pension 103 That the prudent person standard refers to "ordinary prudence" rather than ordinary skill or knowledge reinforces the expectation that a fiduciary will undergo training to gain the knowledge and skill necessary to exercise his or her discretion prudently; see Canadian Association of Pension Supervisory Authorities (CAPSA), CAPSA Pension Plan Governance Guidelines (Toronto: CAPSA, 2003), "Principle 5: Knowledge and skills" at 7, online: CAPSA <http://www.capsa-acor.org /en/init /governance _guidelines/Guideline_Self-assess_Questionnaire.pdf> [CAPSA Governance Guidelines]. To date, we are not aware of any training standard or requirement for pension trustees in Canada. 104 The statutes that apply to pension administrators confirm that administrators must use any relevant expertise they have or ought to have in exercising their authority. At common law, it has been held to be prudent for pension administrators, along with other fiduciaries, such as directors of corporations, to retain experts to aid in making decisions. See fiduciaries insofar as it encouraged them to adhere to common practices. 107 The hazards of this approach became evident during the financial crisis. The consequential increase in focus on short-term investing (coupled with the dramatic growth in pension assets) functioned like an "economic wavegeneration machine." 108 Herding behaviour created market volatility and undermined sustainable wealth creation. Likewise, excessive reliance on peer comparisons resulted in a shift towards relative performance metrics rather than a focus on risk-adjusted returns and the best interests of beneficiaries.
While the duty of care has been the focus of legal liability in recent years, there is no question as to the relative priority of the duty of loyalty:
When duties of loyalty and care collide, courts generally resolve the conflict in favour of the duty of loyalty representing minimum conduct to which the fiduciary must adhere. 109
The duty of loyalty is the central duty flowing from the fiduciary relationship. 110 As noted, the social institutions that fiduciary law is intended to protect can function only if there is reason to trust that fiduciaries will use the powers granted to them to serve the best interests of their beneficiaries. Without this trust, individuals will be less likely to retain fiduciary services and they will lose the benefits associated with these services. As the Court has observed, this loss of trust will also harm the public at large. 111 The duty of loyalty requires that the fiduciary act in the best interests of the beneficiary. 112 This general principle has provided the foundation for most of the concrete rules courts have traditionally imposed on fiduciaries. The duty of loyalty has been held to prohibit fiduciaries from (a) using their powers to their own advantage; 113 (b) using their powers to 183 2012] 116 It also has been held to require fiduciaries acting for multiple beneficiaries to (e) treat those beneficiaries impartially. 117 This list is by no means exhaustive. 118 Some of these rules, most notably (as noted above) the rule against delegation of powers, have been modified by statute and regulation. 119 Given the open-textured nature of the duty of loyalty, courts may develop new rules to respond to changing social and economic needs. 120 For example, courts have increasingly held that, in assessing the best interests of the beneficiary, a fiduciary must consider not only the beneficiary's narrow pecuniary interests, but the beneficiary's status as a responsible member of society. 121 This means that it must comply with the law and generally avoid conduct that is unethical or otherwise does not reflect prevailing social norms. 122 In summary, as its name implies, the duty of loyalty obliges "utmost loyalty to the beneficiary," both as an economic actor and as a responsible citizen. 123 
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Lockheed Corp v Spink, 517 US 882 (1996) at 893-94, quoted in Nolan, supra note 64 at para 54. 114 Galambos, supra note 34 at para 31; Mothew, supra note 80. 115 A number of exceptions to this rule have been created by statute; courts have also taken a relatively relaxed approach to this rule at common law; see Finn, supra note 43 at 20. As noted above, the state of the law as to the difference between the delegation of powers to a third party, which is generally not permissible, and the retention of advice, which is generally permissible, is less than clear; see supra notes 94-97 and accompanying discussion. 116 
The Challenge of the Duty of Impartiality
Acting in the best interests of a single beneficiary will in many cases be relatively straightforward. Assessing, and acting in, the best interests of multiple beneficiaries can be considerably more difficult, especially when the interests of different classes of beneficiaries conflict. In these cases, the duty of loyalty gives rise to a duty of even-handedness which requires a fiduciary to exercise its powers in an impartial manner. 124 Given the range of interests of pension plan beneficiaries, meeting this standard is a challenge -one which the Court has only rarely addressed directly, and to which fiduciaries have largely avoided turning their minds. Impartiality does not mandate equal outcomes, or even equal treatment. 125 126 an employer was held to be permitted to provide early retirement inducements to a group of beneficiaries without making similar benefits available to other beneficiaries, because conferral of the benefit benefitted the company funding the plan, and thus benefitted the plan as a whole, and did not impair the administrator's ability to meet its obligations to other plan members. 127 Likewise, in Neville v Wynne, 128 the trustees, in the face of financial difficulties, decided to reduce benefits across the board and then further reduce benefits for active members. The British Columbia Court of Appeal upheld the trustees' decision, finding that the factors the trustees considered (including past increases for active members that outpaced those for retirees and widows) were reasonable and that "formal equality" between beneficiaries is not required. 129 What the duty of impartiality does mandate is fair treatment, holding that "conduct in administering a trust cannot be influenced by a trustee's personal favouritism … nor is it permissible for a trustee to ignore the interest of some beneficiaries merely as a result of oversight or neglect. The CFA Institute's Code of Conduct for Members of a Pension Scheme Governing Body states that a trustee must "consider the different types of beneficiaries relevant to each pension scheme" and "engage in a delicate balancing act of taking sufficient risk to generate long-term returns high enough to support real benefit increases for active participants who will become future beneficiaries while avoiding a level of risk that jeopardizes the safety of the payments to existing pensioners." 131 Not only must outcomes reflect due regard for different beneficiaries' interests, but the "process of administration itself," including communication with beneficiaries, must be impartial. 132 The duty of impartiality assumes a level of proficiency (and, hence, implies a heightened duty of care) with respect to long-term value creation and risk mitigation. Peter Drucker recognized this challenge of intergenerational wealth generation in his epilogue to the 1996 edition of The Unseen Revolution. Drucker argued for a shift away from short-term thinking in favour of a focus on defining performance (and results) as "maximiz[ing] the wealth-producing capacity of the enterprise." 133 He argued that institutional investors must play a vital role in driving this shift.
For example, in Anova Inc Employee Retirement Pension Plan (Administrator of) v Manufacturers Life Insurance Co,
This means paying closer attention to reputational and sustainability concerns, concerns which strike at the heart of investee companies' ability to generate wealth in the long run, and which often have an intergenerational dimension. Consider, for example, the campaign for divestment from companies doing business in South Africa in the 1980s, which arose on college campuses and resulted in divestment by institutional investors, contributing to the elimination of apartheid. While the fossil-fuel industry (which includes a number of sovereign nations) may be a more challenging policy concern to address, the link for postsecondary students (and investors with long-term liabilities) is arguably more obvious. 134 There are legitimate questions as to whether the challenge posed by the duty of impartiality can be met. Leaving aside issues regarding adequate tools and incentives to think and act with a view to the long run, there are concerns about the balancing of competing interests. DeMott claims that "fiduciary norms lose their bite when they are imposed on behalf of beneficiaries whose interests systematically conflict." 135 Likewise, Marcoux claims that "[t]he nature of the fiduciary relationship is such that it is impossible for one to act as a fiduciary for multiple parties where the interests of those parties are (or are likely to be) in conflict." 136 Hansmann and Kraakman assert that "imposing affirmative duties on management to protect simultaneously the interests of two or more groups is unworkable." 137 The question of whether a fiduciary can owe a duty to the interests of multiple parties whose interests may not coincide is not novel. One need only look to corporate law, where, as William T Allen suggested, "anyone trying to understand how our law deals with corporations must have in mind that they are the locus of many conflicting claims, and not all of those claims are wholly economic." 138 These conflicting claims became the focus of the Supreme Court's decision in BCE Inc v 1976 Debentureholders, which reviewed a decision by the board of BCE Inc that bondholders alleged was unfairly prejudicial to their interests. 139 In reaffirming its reasons in Peoples Department Stores Inc (Trustee of) v Wise, 140 the Court held that there is "no principle that one set of interests … should prevail over another set of interests. Everything depends on the particular situation faced by the directors and whether … they exercise business judgment in a responsible way." 141 This means treating stakeholders "equitably and fairly," in accordance with their "reasonable 187 2012] expectations." 142 As was seen in Part 3, the meaning of "reasonable expectations" is highly malleable (indeed, somewhat tautological). In the corporate context, it has come to encompass "a broader and longer-term view" of the "best interests of the corporation," with due respect for social and environmental interests. 143 The balance of this article will canvass legal theories which may assist in breathing life into this challenging duty of impartiality in the context of pension administration and suggest tools to assist in addressing it. In light of these theories, we argue that pension trustees will increasingly be obligated, as fiduciaries, to (a) demonstrate respect for social norms, (b) give beneficiaries a voice in decisions that affect their interests, and (c) think and act strategically and collectively. This effectively positions pension fund fiduciaries with public responsibilities to address long-term social concerns and imposes on them a duty to collaborate with each other in so doing.
While this outcome may sound somewhat radical, it comports with the nature of the duties of loyalty and care that form the foundation of fiduciary law. It also reflects fiduciary law's overriding concern with protecting public confidence in fiduciary services, which is crucial to preserving the dynamic of cooperation central to our fiduciary society. Furthermore, it reflects the personal and direct (i.e., to beneficiaries with social as well as economic interests) nature of pension trustees' fiduciary duties and the systemically important role pension funds play in our economy and our society more broadly.
A) Respect for Social Norms and the Duty of Obedience
Not unlike the duty of impartiality, the legal currency of the "duty of obedience" has waned over the years, but may be re-emerging. 144 Rooted in the ultra vires doctrine, which required corporations to exercise their powers according to the governing statute and their corporate charter, the concept (if not the duty itself) has been revived in a series of recent US cases focusing on the obligation of corporate actors to have due regard for non-corporate norms. 145 
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142 Ibid at para 64. See also Finn, supra note 43 at 6 (discussing the importance of "reasonable expectations" in defining the scope of fiduciary obligations). 143 Waitzer and Jaswal, supra note 121 at 496. 144 Atkinson, supra note 7. 145 For a more extensive discussion of the history of ultra vires and how it has been applied in American case law, see Kent Greenfield, In re Caremark International Inc Derivative Litig 146 addressed directors' failure to oversee corporate legal compliance systems, finding an obligation to ensure "corporate information and reporting systems" exist to provide "timely, accurate information sufficient to allow management and the board … to reach informed judgments concerning the corporation's compliance with law and its business performance." 147 Likewise, in Stone v Ritter, 148 the Court found that directors will have breached their duty of good faith if they "knew or should have known" of violations of law (in this case, suspicious bank transactions). Similar duties have been found in the not-for-profit sector. 149 As Palmiter argues, the duty of obedience has become "the animating 'ghost'" behind such regimes as the "reasonable expectations" and "good faith" doctrines. 150 The Supreme Court's decision in BCE reflects a similar logic, expanding the duty of loyalty to require directors to act in the "best interests of the corporation viewed as a good corporate citizen" (emphasis added), which in turn are defined by reasonable expectations. 151 This broader conception of the duty of loyalty, informed by the concept of a duty of obedience, comports with the idea of "loyalty" as "[a]cting honorably towards another." 152 It furthers the broader social purpose of fiduciary duties by requiring fiduciaries not to undertake unethical actions that would shake public confidence and trust in fiduciaries and the services they provide.
With this in mind, we consider how such a reinvigorated duty of loyalty may interact with pension trustees' other duties in a specific case: where trustees must determine the extent to which they will consider environmental, social, and governance (ESG) norms when making investment decisions.
Increasingly, the principle of responsible investment forms part of the fabric of social norms in which pension funds operate. 153 The Outcome The European Commission has committed to "present a legislative proposal on the transparency of the social and environmental information provided by companies in all sectors." 159 At the recent Sustainable Stock Exchanges Global Dialogue, five of the major exchanges (NASDAQ, the Brazilian BM&FBOVESPA, the Egyptian Exchange, the Istanbul Stock Exchange, and the Johannesburg Stock Exchange) committed to work with investors, companies and regulators to promote long-term sustainable investment and improved ESG disclosure and performance among their listed companies. 160 The OMX Nordic Exchange has authority to 156 The BM&FBOVESPA stock exchange is encouraging its listed companies to improve their reporting on ESG issues; see e.g. sources infra note 160. 157 The Johannesburg Stock Exchange has a "report or explain" requirement for integrated reporting. Johannesburg Stock Exchange, JSE Listing Requirements, s 8.63(a), online: Johannesburg Stock Exchange http://www.jse.co.za/How-To-List/Listingrequirements/JSE-listing-requirements.aspx (Service Issue 15).
158 Danish Financial Statements Act, Danish Act no 448 of 7 June 2001 (as amended), s 99a (requiring Denmark's largest public and private enterprises to report on their policies on corporate social responsibility).
159 European Commission, "Sustainable and responsible business > CSRReporting and Disclosure" (September 2011), online: European Commission <http://ec .europa .eu/enterprise/policies/sustainable-business/corporate-social-responsibility /reporting -disclosure/index_en.htm>. 160 UNEP Finance Initiative & Sustainable Stock Exchanges Initiative, Press Release, "Sustainable Stock Exchanges Initiative: Exchanges listing over 4,600 companies commit to promoting sustainability," online: (2012) UNEPFI <http://www.
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investigate (and presumably delist) companies that have committed a "serious or systematic violation of human rights or other ethical international norms." 161 The challenge for fiduciaries with long-term obligations (and risk exposures) is to integrate these factors into their investment management processes. A pension fund trustee's fiduciary duty of care requires it to ensure that pension capital is not "placed unduly at risk of loss." 162 Considering ESG factors when making investment/divestment decisions enables them to evaluate sources of risk that would otherwise be overlooked. Hence, for example, the Canada Pension Plan Investment Board (CPPIB), Canada's largest pension plan, adjusted to this reality by implementing a Policy on Responsible Investing that requires it to consider social and environmental factors when making investments. 163 This policy also commits the CPPIB to engage with investee boards and managers to discuss concerns that arise with respect to these factors. 164 But to what extent can trustees refuse to invest in certain companies, or certain sectors, on the basis of these factors? This question seems to place at odds the principle of responsible investment with the principle of diversification.
A 2005 report by the law firm Freshfields Bruckhaus Deringer LLP for the UN Environment Programme Finance Initiative concluded that fiduciaries could lawfully exclude investments that could "reasonably be assumed offensive to the average beneficiary" on the basis of "clear breaches of widely recognized norms, such as international conventions on human rights, labour conditions, tackling corruption and environmental protection." 165 Yet many major pension plans, including the CPPIB, have 191 2012] unepfi .org/fileadmin/events/2012/Rio20/Press_release_Sustainable_Stock_Exchange .pdf>. Amanda White, "Exchanges support better disclosure" (13 July 2012), online: top1000funds.com <http://www.top1000funds.com/analysis/2012/07/13/exchanges -support -better-disclosure/>. 161 See online: <http://ir.nasdqomx.com/documentdisplay.cfm ?DocumentID =3898>. 162 Christophe, supra note 104 at para 24. rejected the idea of screening investments based on ESG indicators, taking the view that their duty to act in the best interests of their beneficiaries obliges them to maintain a diversified portfolio. 166 Two alternative approaches, which seek to reconcile the principles of diversification and responsible investment, are engagement and positive screening. 167 Engagement includes direct consultation by plan representatives with firms within their portfolio, the exercise of proxy votes in support of shareholder proposals relating to ESG factors, and cooperation with other institutional investors to address collective ESG concerns. This follows logically from the obligation of pension fiduciaries to consider the welfare of beneficiaries. Profit seeking at any cost should not be conflated with fiduciary duty -a much higher standard.
Because engagement does not require the screening of investments, it is fully compatible with the principle of diversification (along with passive investment practices) and for this reason is widely used by institutional investors, including the CPPIB. 168 In moving towards its target of having 30% of its portfolio exposed to real assets, British Columbia Investment Management Corporation (BCIMC) is seeking collaborative engagement opportunities with similar large institutional investors in that sector. 169 Positive screening, also known as the best of sector approach, involves ranking competing firms in a given sector based on ESG criteria and investing in the best-performing firms in each sector. While this approach may not be strictly in accordance with modern portfolio theory, it does allow trustees to invest responsibly without excluding entire industries or other sectors of the economy. 170 Such an approach is reflected in the proliferation of market indices which reflect social and environmental inputs.
The Dutch pension manager PGGM has taken this approach a step further by creating a dedicated Responsible Equity Portfolio with a longterm investment horizon that integrates ESG factors with active ownership. The €3 billion portfolio targets 15 to 20 long-term holdings. Because of this level of concentration, risk tends to be stock-specific and thus requires close attention to ESG factors in respect of each stock. 171 Whether pension fiduciaries choose to address ESG concerns through engagement, positive screening, or some combination of the two, they will need to justify their choice with reference to their duties of loyalty and care, which are owed to individual beneficiaries rather than to the pool of assets. 172 As a consequence, pension fiduciaries must take into account the interests of those beneficiaries and seek to "do no harm" to them. 173 In summary, investment policies that demonstrate active attention to ESG considerations, in addition to producing important social benefits, may be the least legally risky investment approach available to trustees.
B) Giving Beneficiaries a Voice
While our legal systems are infused with the notion of equity and fairness between contemporaries, we have yet to embrace the notion that justice should be facilitated between members of different generations. One exception has been in environmental law. For example, many of the provinces and the federal government have enacted sustainable development legislation, designed to improve environmental decisionmaking. The statutes define "sustainable development" as meeting present 172 In this regard, the authors respectfully disagree with the Arthurs Report, supra note 90, which suggests at 165 that the "unequivocal mandate" of plan administrators is to "act "in the best interests of the plan" (as opposed to the beneficiaries).
173 Laby, supra note 109 at 78.
THE CANADIAN BAR REVIEW needs without compromising the ability of future generations to meet their own needs. 174 But how can we expect better, longer-term decision making processes when our legal frameworks are still largely reactive and focussed on the short term? One possibility is to strengthen the voice of beneficiaries in fund governance. 175 This is already relatively commonplace in occupational pension plans. For example, the OECD Principles of Occupational Pension Regulation 176 suggests that beneficiaries in defined contribution plans (in which greater financial risks are born by the beneficiaries) should be allowed to choose their investment options. 177 In a similar vein, several jurisdictions require plan member (that is, nominated) representation on trustee boards in certain circumstances. 178 While not "representative" in a literal sense, they can play an important role in linking plan beneficiaries to plan governance.
The idea of giving beneficiaries a voice accords with both the substance and the purposes of fiduciary law. It helps fiduciaries to fulfill their duties of loyalty and care by ensuring that they have a reasonable understanding of the interests and preferences of their beneficiaries. It can reinforce public confidence in pension administration by creating a transparent process by which beneficiaries can learn about and help inform important decisions that affect their interests.
For beneficiaries to have a meaningful voice in fund governance, they must be (a) given sufficient information about the fund to safeguard their interests, and educated about the provisions of their plan, and (b) consulted when the trustees contemplate decisions that will affect their interests. We now turn to explore the roots of these obligations, which courts have already been recognized in a number of fiduciary contexts, and how they may apply in the context of pension administration.
1) The Duty to Inform and Educate 179
If beneficiaries are to hold trustees to standards of care and loyalty, they must know what the trust property consists of and how it is being managed. 180 As one US court has noted, "Any notion of a trust without accountability is a contradiction in terms." 181 The leading US treatise Scott on Trusts has observed: beneficiaries are entitled to know what the trust property is and how the trustee has dealt with it … Where the trust is created in favour in successive beneficiaries, a beneficiary who has a future interest under the trust, as well as a beneficiary who is presently entitled to receive income, is entitled to such information, whether his or her interest is vested or contingent. 182
Gallanis notes that such a duty to inform "should result in the beneficiaries having sufficient information to safeguard their interests … [i.e] to monitor and evaluate the trustee's performance and, if necessary, take action in the event of a breach of trust," and, by implication, "the duty to inform should 195 2012] 179 In this section, we focus on the duty to inform as it applies in trust law context. As will become clear in subpart 2, where we discuss the duty to consult, the requirement that beneficiaries be given relevant information about events that affect their interests appears in the context of a number of fiduciary relationships. not be limited to the provision of information upon request. There must be enough information provided so that beneficiaries can make an informed request." 183 Likewise, the duty should extend as broadly as possible, to protect against the "danger of partiality." 184 In Froese v Montreal Trust Company of Canada, 185 Froese (a pensioner) was not made aware of the fact that his former employer had ceased to make regular contributions to the plan, which, ultimately, resulted in the plan being wound up. He claimed against the trustee for the plan's shortfall because it had failed to warn the beneficiaries that the employer was not making regular contributions. The British Columbia Court of Appeal held that there was "an overarching obligation upon a custodial or administrative trustee to pay attention to the interests of the beneficiaries additional to its contractual duties provided in the trust indenture." 186 While "this obligation is not unlimited: it arises only within the function assigned to or assumed by the trustee," it includes at minimum a duty to inform beneficiaries when their pension fund is at risk. 187 This "duty to warn" of a risk of harm to the fund, the court added, was simply an aspect of the trustee's general duty of care. 188 The decision attracted much commentary at the time, but has yet to be overruled. 189 One means of fulfilling this duty to inform, in a way that answers the concerns regarding intergenerational equity and sustainable development highlighted at the beginning of this part, may be to embrace concepts such as the intergenerational reports which are required by law in Australia. 190 
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[ To be relevant to concerns about distributive fairness, such reports would need to focus specifically on the needs and perspectives of young people who are alive now or yet to be born. 191 2) The Duty to Consult Pension trustees across the Western world face soaring beneficiary longevity and plan deficits and, as a result, difficult choices. 192 To maintain the solvency of their funds, trustees will likely need to raise premiums and cut benefits. Many plans have moved from a defined benefit system to a defined contribution or hybrid system, which transfers risk to individual contributors. 193 Future generations of plan members will likely pay a disproportionate share of the costs of reform.
The Arthurs Report argues that because the risks and costs associated with these "hard choices" will be borne in large part by plan members, they should be allowed to help make these choices. 194 The Report argues for greater transparency from plan administrators and more involvement by plan members in plan governance. 195 This recommendation echoes calls in other jurisdictions for the recognition of a statutory "duty to consult" plan members before fiduciaries take actions that affect their interests. 196 Consultation and accommodation is a critical element of perspective taking -seeing issues through the eyes of others. It may also prove a useful tool for reducing the risk that disgruntled plan members will turn to litigation, and, in turn, the risk that a court will conclude that trustees failed to consider the best interests of all of the beneficiaries and exercise care in safeguarding them. It would therefore be prudent for administrators to begin developing frameworks for consulting with beneficiaries (or their representatives) now, rather than to wait for legislative reform and the possibility of litigation in the interim.
The concepts of consultation and accommodation are closely connected with the concept of the fiduciary relationship developed by the Supreme Court. Consultation entails informing affected groups about a proposal, soliciting information from these groups about how they would be affected by the proposal, and being prepared to modify the proposal to accommodate these groups' interests. 197 By engaging in consultation, a fiduciary may learn more about what the best interests of its beneficiaries are and how its actions will affect these beneficiaries' interests. 198 It may also learn more about the social norms beneficiaries hope will guide investment decisions. With the benefit of more information, the fiduciary will likely be able to strike a balance that serves the interests of the beneficiaries as a whole (as investors and as responsible citizens) while minimizing the specific harms caused to the interests of some classes of beneficiaries. When faced with the kind of hard choices cited by the Arthurs Report, consultation can evidence the trustees' prudence and their loyalty to the best interests of the plan's beneficiaries.
Other fiduciaries that are required to balance competing interests have already been held to generally be required to consult with beneficiaries or stakeholders before taking action that might impair their interests. The Crown, for example, is generally permitted to balance Aboriginal interests against broader public interests. 199 But before engaging in a balancing exercise that may harm Aboriginal rights or title, the Crown must fulfill a formal duty to consult and accommodate those Aboriginals who may be affected by its actions. 200 This duty is not tantamount to a duty to agree. It does not extend a veto to First Nations over government action. Rather, it requires that both sides negotiate in good faith and that the Crown take reasonable steps to accommodate Aboriginal interests. 201 While consultation is simpler when undertaken with cohesive groups who enjoy established structures of representation, it is increasingly being extended to groups with little or no such cohesion. For example, corporate directors, in exercising their business judgment as to the best interests of the corporation, are permitted to balance the interests of various stakeholders and make decisions that help some stakeholders while harming others. But before reaching these decisions, they are obliged to consider the position of the affected stakeholders. 202 While there is not a formal duty to consult, exercising business judgment in practice increasingly entails consulting with stakeholders. For instance, in BCE, the board was held to have met this requirement by receiving submissions from stakeholders and meeting with them or their representatives. 203 The concept of consultation is familiar to pension law. As noted, there is case law that indicates that pension plan trustees must look to the interests of different classes of plan members before making decisions that affect their interests. 204 In addition, Ontario pension legislation requires administrators to consult with beneficiaries before applying to amend a pension plan in a way "that would … adversely affect the rights or obligations of a … person entitled to payment from the pension fund." 205 Federal pension legislation, along with pension legislation in Ontario, British Columbia, and Nova Scotia, also allow current and former members of a plan to establish an advisory committee to monitor and make recommendations regarding the administration of the plan. 206 The federal legislation provides that, where the administrator is a pension committee, plan members may be represented on that committee if a majority of them so request. 207 Applying a duty to consult in this manner would help to give existing beneficiaries a voice in pension plan decision making. The more challenging question, however, is how to provide a voice for contingent beneficiaries. Brown Weiss has suggested giving standing to representatives of future generations in technical and administrative proceedings or appointing a public office charged with "ensuring that positive laws conserving our resources are observed." 208 Sunstein's principle of intergenerational neutrality (that "the decade of one's birth has no moral relevance any more than does one's skin colour or sex") 209 may be a helpful norm for such surrogates to advocate and monitor, as could the Great Law of the Iroquois, which requires that decisions be made with regard for the impact on the next seven generations. 210 Here, again, existing legal instruments in trust law may be instructive and helpful. The use of a "trust advisor," typically to work with the trust's asset managers in reviewing their decisions, and the logic associated with them, dates back a century. 211 A more recent phenomenon is the advent of trust protectors. 212 This instrument gained popularity for investors who seek to use offshore trusts but are reluctant to cede full control of their assets to a foreign trustee. To address this problem, legislation in various offshore jurisdictions legitimated the concept of a domestic "trust protector," who can have limited powers over the trustee, as well as the trust itself, without defeating the original purpose of the offshore trust (by giving control over the trust assets to the settlor or beneficiary). 213 Given the dynamic nature of social norms and in the absence of clear jurisprudence as to the meaning of "reasonable expectations," 214 one might expect fiduciaries to consult with stakeholders as a matter of course. Allowing plan members to play a role in the decision-making process increases the likelihood that they will see the decision reached by the trustees as fair. It reduces trustees' legal risk by providing strong evidence that the trustees made their decision in accordance with their duties of loyalty and care. Retaining a trust advisor or trust protector to represent future generations of beneficiaries may lend further legitimacy to trustees' decisions.
3) The Duty to be Strategic
One of the unintended consequences of the intense regulatory focus on risk management and compliance has been to distract attention from the (complementary) need for strategy management and oversight. In the corporate context, a recent McKinsey survey of over 2,000 executives about a set of 10 basic strategic tests found that only 35% of their firms' strategies satisfied more than three of them. 215 In the uncertain times we live in, ensuring that organizations achieve their purpose (in the case of pension plans, to satisfy their obligations to beneficiaries) requires leaders to give as much attention to developing and executing strategies as to risk management and operational issues. The challenge may be to refocus legal norms on managing strategy, as well as risk. One commentator has gone so far as to recommend clarifying the fiduciary duties of corporate directors specifically to reflect this role and responsibility. 216 A focus on strategy imposes an additional and necessary discipline on trustees insofar as it defines a mission and processes for long-term value creation that informs trustee conduct. Fund management and oversight is clearly about more than limiting losses. While policy-makers typically think of "risk" in its down-side sense, it is difficult, conceptually, to separate it from the management of strategy. Both require the engagement of senior management and the trustees on an ongoing basis to ensure that there are rigorous and effective processes in place.
Institutional capacity to understand, plan for, and adapt to change requires strong leaders with the capacity for strategic thinking. It requires leaders who can contextualize and manage expectations as to what may be achieved and in what time frame. In times of stress, it's human nature to adopt a narrow, short-term focus. Under-investment by fund fiduciaries in broader, longer-term analytic capacity (for example, to think about the collective macro impacts of their fund's micro investment decisions) is analagous to under-investment in physical infrastructure. In both cases, the consequences are not immediate, but in the long run, they diminish institutional and systemic resilience, transfer costs to a future cohort, and create cascades of collateral damage when there is a failure. 217 
Conclusion: The Pressing Duty to Collaborate
In recounting the Supreme Court's extended effort to develop a broader conceptual framework for fiduciary duties and exploring how that framework might be applied to the challenges faced by pension trustees, we have tried to identify various emerging and potential obligations (and consequential liabilities) as well as steps that might be taken to address them. While our focus has been on how best to respond to obligations flowing from the duties of loyalty and impartiality," there remains a broader and pressing duty of care challenge that is of immediate relevance to pension trustees.
Very few crises respect institutional mandates or jurisdictions. A classic immune system response is swarming -blood clotting when we cut ourselves and white blood cells fighting an infection. This type of selforganization, the ability to marshal an "all hands on deck" reaction, is critical to building resilient institutions. Achieving this level of intelligence and "response-ability" requires extensive networks, within and across organizations, which have to be built up over time, invested in and nurtured. 218 In his book Nonzero, 219 Wright argues that as societies become more complex, we are driven, in pursuing our self-interest, to cooperate and find nonzero-sum solutions to social problems -solutions that produce benefits for third parties as well as ourselves. This is the logic underlying the Court's promotion of the "fiduciary society" concept and similar developments in other jurisdictions. 220 The notion is not new; it emerges from game theory. 221 Nor has its logic escaped those responsible for international financial stability. Consider, for example, the Financial Stability Board (which evolved from the Financial Stability Forum). 222 It represents part of a continuing effort to improve collaborative oversight of systemically significant financial intermediaries by embracing a new approach to prudential supervision and crisis management. 223 Similar efforts to develop better structures and practices of collaborative crisis management are now playing out within and beyond the European Union. Over time, such efforts, in and of themselves, give rise to reasonable expectations (for example, the expectation that strategies of collaboration will be deployed with increasing reliability to stabilize markets) that in turn inform legal norms.
The obstacles to collaboration have been the subject of academic research since the publication almost fifty years ago of The Logic of Collective Action, 224 in which Mancur Olson challenged the "democratic" notion that groups would form and take collective action when doing so would serve their common interests. Instead, he asserted that, absent coercion or direction, "rational, self-interested individuals will not act to achieve their common or group interests" 225 (this assertion is referred to as the "zero contribution thesis"). However, as Wright observes, selforganized governance regimes are not only possible but, increasingly, imperative. There is a wealth of empirical research that identifies contextual variables that support and reinforce collaborative responses to social problems. 226 The opportunity for pension trustees (and other institutional investors) to have an effect when acting collectively, both amongst themselves and with asset providers, is great, as is the opportunity cost of defaulting (or feigning collective action with no resolve to execute on the "talk"). 227 This reflects the dominant (and still-growing) level of institutional ownership as well as the challenges of retirement income provision. The scale of such investment pools and the demands on them will certainly attract increasing expectations and scrutiny.
The challenges to effective institutional collaboration by fund trustees (and other institutional investors) with respect to governance rights -both at the level of an individual corporation and systemically, are at least twofold. First, existing business models (including metrics and compensation) reward expertise in managing portfolios (as opposed to investing in and engaging with companies), measured comparatively over the short term. These models reward actors that deliver competitively superior short-term performance while minimizing short-term costs and punish actors that make governance investments that do not pay off in the short term. Second, to the extent governance interventions are unlikely to have a strong effect on portfolio returns and may impair relative performance (especially where others can free ride or the fund needs to deviate from a passive index in order to overweight its investment in the target company), the logic of diversification further cuts against investment in governance rights. 228 Recall our initial assertion that the "Canadian model" of pension management and delivery "punches above its weight." This was based on the size of major Canadian public pension plans and the fact that considerable effort has been invested in best practices in internal governance and investment management. Many other jurisdictions are embracing these concepts in designing their retirement income institutions.
In such a framework, it should be both simpler and imperative to move beyond a focus on portfolio-level benefits to a consideration of systemic effects. As Lydenberg and others have argued, the narrow focus on outperforming (or, more precisely, not underperforming) market benchmarks that emerged as a rational "fiduciary" response to modern portfolio theory is based on zero-sum logic. 239 It seeks merely to beat the market today, without considering how investment can be used to expand and improve the market tomorrow.
Ironically, as financial assets have been aggregated and financial decisions scaled up, the portfolio-level focus on investment has tended to both give rise to and ignore systemic risks. For example, it was such behaviour that contributed to the proliferation of risky products (driven by investors' increased appetite for risks and return). By ignoring the relationship between portfolio investment and market-level returns, modern portfolio theory also increased the role of speculators (and high frequency traders) and narrowed the temporal focus of markets. As previously discussed, "herd behaviour" has tended to amplify rather than help control risks.
Given the lessons learned, as well as the systemic significance and impact of institutional investors as "universal owners," 240 it is intuitively compelling that pension fiduciaries should be focusing on ways in which their investments can benefit the whole and, in so doing, mitigate risk and increase return. This means taking into consideration how their investment decisions will affect the stability of financial systems, the direction of the economy and the sustainability of our environment.
Put differently, the fact that an investment decision may result in positive relative financial returns over the short-term (in which performance management is typically measured) has no bearing on whether such an investment will yield benefits to current or future pension beneficiaries. Such decisions (and hence the duty of care) must take into account the relationship between investment decisions and systems in which the beneficiaries (will) live. 241 The California Public Employees' Retirement System (CalPERS) addresses these issues in its recent sustainable investment report. 242 The report highlights the need to work in partnership with others to build consensus and promote ESG goals that contribute to sustainable risk adjusted investment returns. 243 CalPERS has also adopted a set of principles of accountability and transparency for their own governance. 244 Current imbalances in our economy, if unaddressed, are likely to exacerbate a range of health, educational and social problems in what could easily give rise to a vicious cycle. 245 Ultimately, investing is a means for pension fund trustees to ensure the future well-being of beneficiaries. Financial returns are a necessary element but, in considering the interests of beneficiaries, so, too, are other concerns. It is in this context that pension trustees become "public" fiduciaries. Given the mission, size, and systemic significance of pension funds, this suggests a "duty to collaborate" (and consequential behavioural shifts). This goes beyond seeking cost advantages to the heart of effecting systemic reform.
